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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

COMMONWEALTH OF MASSACHUSETTS, STATE
OF MAINE and STATE OF NEW HAMPSHIRE,
Plaintiffs

)
)
)
)
)

v.

)

CAMPEAU CORPORATION, CRTF CORPORATION
and ALLIED STORES CORPORATION,
Defendants

Civil ActionNo.

)
)
)
)
)

COMPLAINT FOR INJUNCTIVE RELIEF
Plaintiff Commonwealth of Massachusetts ("Massachusetts")/
by its Attorney General James M. Shannon, Plaintiff State of
Maine ("Maine"), by its Attorney General James E. Tierney, and
State of New Hampshire ("New Hampshire"), by its Attorney
General Stephen E. Merrill, allege as follows:
I.
1.

SUMMARY OF THIS ACTION

Plaintiffs bring this action for injunctive relief in

their parens patriae capacity to prevent Defendants Campeau
Corporation ("Campeau") and its wholly-owned subsidiaries
Allied Stores Corporation ("Allied") and CRTF Corporation
("CRTF") from acquiring or exercising ownership or control of
the Filene's division and the Filene's Basement division of
Federated Department Stores, Inc. ("Federated").
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2.

The purpose and effect of such an acquisition would

be, among other things, to combine the largest and second
largest department store chains in the Boston Consolidated
Metropolitan Statistical Area, as defined by the United States
Bureau of Census (the "Boston CMSA"), and the Hyannis,
Massachusetts Metropolitan Statistical Area (the "Hyannis
MSA'1); the largest and third largest department store chains in
the Portland, Maine Metropolitan Statistical Area (the
"Portland MSA'1); and two of the largest department store chains
in the Manchester, New Hampshire Metropolitan Statistical Area
(the "Manchester MSA") and the Portsmouth, New Hampshire
Metropolitan Statistical Area (the "Portsmouth MSA").

Such an

acquisition would lessen competition substantially in the
market for department store sales, in the market for retail
sales of certain lines of merchandise and for the lease of
anchor tenant space in regional malls in the Boston CMSA, the
Hyannis MSA, the Portland MSA, the Manchester MSA and the
Portsmouth MSA, in violation of Section 7 of the Clayton Act,
15 U.S.C. § 18, Sections 4 and 5 of the Massachusetts Antitrust
Act, Mass. Gen. Laws, c. 93 §§

4 and 5, Section 2 of the

Massachusetts Consumer Protection Act, M.G.L, c. 93A § 2,
Section 1102—A of the Maine Antitrust Law, 10 M.R.S.A. § 1102-A
and Sections 2(1) and 3 of the New Hampshire Combinations and
Monopolies Act, N.H.R.S.A. c. 356, §§ 2(1) and 3.
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II, JURISDICTION AMD VENUE
3.

This action is brought pursuant to Section 16 of the

Clayton Act, 15 U.S.C. § 26, Section 9 of the Massachusetts
Antitrust Act, M.G.L. c. 93 § 9, Section 4 of the Massachusetts
Consumer Protection Act, M.G.L, c, 93A § 4, Section 1104 of the
Maine Antitrust Law, 10 M.R.S.A. § 1104 and Sections 2(1) and 3
of the New Hampshire Combinations and Monopolies Act,
N.H.R.S.A. c. 356, §§ 2(1) and 3, to prevent and enjoin
violations by Defendants of 15 U.S.C. § 18, M.G.L, c. 93 §§ 4
and 5, M.G.L. c. 93A § 2, 10 M.R.S.A. § 1102-A and N.H.R.S.A.
c. 356, §§ 2(1) and 3.
4.

This Court has jurisdiction over the subject matter of

this action pursuant to 28 U.S.C. §§ 1331, 1332 and 1337, and
principles of pendent jurisdiction,
5.

All of the Defendants transact business and may be

found in this District.

Accordingly, venue is proper within

the District of Massachusetts pursuant to 15 U.S.C, § 22 and 28
U.S.C, §
6.

1391(b) and (c).
Defendants are engaged in interstate commerce within

the meaning of 15 U.S.C. §§ 12 and 16.
Ill. PARTIES
7.

Massachusetts is one of the sovereign states of the

United States.

It brings this action as parens patriae to

protect the economy and the consumers of the Commonwealth of
Massachusetts.
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8.
States.

Maine is one of the sovereign states of the United
It brings this action as parens patriae to protect the

economy and the consumers of the State of Maine.
9.

New Hampshire is one of the sovereign states of the

United States.

It brings this action as parens patriae to

protect the economy and the consumers of the State of New
Hampshire.
10.

Campeau is an Ontario corporation with its principal

place of business in Toronto, Ontario, Canada.
11.

CRTF is a New York corporation with its principal

place of business in New York, New York.

It is a wholly-owned

subsidiary of Campeau that was formed for the purpose of
conducting Campeau's tender offer for Federated's common stock,
12.

Allied is a Delaware corporation that is a

wholly-owned subsidiary of Campeau.

Through its various

subsidiaries and divisions, Allied is principally engaged in
the business of department store retail merchandising
throughout the United States.
IV,
13.

DEFINITIONS

For purposes of this Complaint, the term "department

store" means those retail establishments corresponding with the
Bureau of Census Standard Industrial Classification No. 531,
1982 Census Retail Trade definitions.

Department stores do not

include discount stores or mass merchandising stores, both of
which are distinguished from department stores by certain
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characteristics of location, physical structure, services
provided, products offered for sale, general pricing and
merchandising strategies as well as other factors.

Department

stores generally have at least 100,000 square feet of floor
space and, because of their size, product selection, image and
merchandising strategy, are uniquely able to serve as anchor
stores in regional malls.
14.

For purposes of this Complaint, "regional mall" is

defined as an integrated continuous grouping of retail stores,
which have a gross leasable area of over 300,000 square feet,
including one or more department stores, and a site area of
over 10 acres.
15.

For purposes of this Complaint, "anchor store" is

defined as a retail store capable of generating substantial
amounts of retail traffic relative to other retail stores.
V.
16.

NATURE OF TRADE AND COMMERCE

Federated is a Delaware corporation with its principal

place of business in Cincinnati, Ohio.

Through its various

subsidiaries and divisions, Federated is principally engaged in
the business of department store retail merchandising
throughout the United States.
17.

Jordan Marsh - New England ("Jordan Marsh") is an

operating division of Allied,

Jordan Marsh owns and operates

12 department stores in Massachusetts, one department store in
Maine and three department stores in New Hampshire under the
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Jordan Marsh name, through which it sells a wide variety of
soft consumer goods.

Ten Jordan Marsh department stores are

located in the Boston CMSA, one Jordan Marsh department store
is located in the Hyannis MSA, one Jordan Marsh department
store is located in the Portland MSA, one Jordan Marsh
department store is located in the Manchester MSA and one
Jordan Marsh department store is located in the Portsmouth MSA.
18.

Allied also operates two separate divisions of

specialty apparel stores under the names Ann Taylor and Brooks
Brothers.

Allied operates six Ann Taylor stores and two Brooks

Brothers stores in the Boston CMSA.
19.

Filene's and Bloomingdale1s are operating divisions of

Federated.

Filene's owns and operates 11 department stores in

Massachusetts and one department store in Maine under the
Filene's name, through which it sells a wide variety of soft
consumer goods.

Nine Filene's department stores are located in

the Boston CMSA, one Filene's department store is located in
the Hyannis MSA, one Filene's department store in located in
the Portland MSA, one Filene's Department Store is located in
the Manchester MSA and one Filene's Department Store is located
in the Portsmouth MSA.

Bloomingdale's owns and operates two

department stores in Massachusetts under the Bloomingdale's
name, both of which are located in the Boston CMSA.
20.

Federated also operates Filene's Basement as a

separate operating division.
stores in the Boston CMSA.

Filene's Basement operates 9
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V I . PRODUCT MARKET
A.
21.

Department Stores

One relevant product market in which to evaluate the

likely competitive effects of the proposed acquisition of
Filene's and Bloomingdale's by the owner of Jordan Marsh is the
market for retail sales by department stores.

From the

perspective of consumers and vendors alike, no reasaonble
substitutes exist for the cluster of goods and services
provided by department stores.
22.

Department stores offer a unique combination of a

broad range of "soft" consumer goods such as moderate to high
priced men's and women's clothing, fashion accessories,
cosmetics and lingerie.

Many of the goods sold by department

stores are not readily available in other categories or types
of stores.

Other categories of stores which offer some of the

products sold by department stores do not offer the same range
(with respect to inventory, style, color and size) of products
as do department stores.
23.

In addition, department stores offer unique purchasing

and information services for consumers that are not available
in other categories of stores.

In particular, department

stores select for resale to consumers a collection of congruent
products with a distinct style, quality, price and image.
Thus, consumers know that they will be able to obtain a range
of comparable products that have been preselected by the
department store.
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B,
24.

Retail Sales of Men's and Women's Apparel,
Accessories, and Cosmetics

Another set of relevant product markets in which to

evaluate the likely competitive effects of the proposed merger
of Allied and Federated are the retail sales of certain
moderate and high quality lines of men's and women's apparel,
accessories and cosmetics.
25.

No substitutes exist for certain lines of merchandise,

such as men's dress shirts, women's skirts or handbags.
Consumers do not consider products of inferior quality,
material, design and construction to be a substitute for
moderate and high quality goods within these lines of
merchandise.
C.
26.

Sales or Lease of Anchor Tenant Mall Space.

Another relevant product market in which to evaluate

the impact of Allied's acquisition of Federated is the sale,
purchase, provision or lease of anchor store space in regional
shopping malls.
27.

Before a regional shopping mall can be built, it must

have a certain number of anchor tenants that will be expected
to draw consumers to the shopping development.

A regional

shopping mall generally has at least one and probably two or
more department stores and one or two mass merchandisers as
anchor tenants.
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28.

Because of their size, product selection, image and

merchandising strategies, department stores are uniquely able
to serve as anchor tenants for regional shopping malls.
29.

Regional shopping mall developers must obtain a

commitment from anchor tenants before they can obtain financing
for the development.

As such, developers are purchasers of the

services offered by department stores, and department stores
compete with each other to provide the product purchased by
mall developers.

No reasonable substitutes for department

stores exist for regional shopping mall developers.
VII.
30.

GEOGRAPHIC MARKETS

Consumers generally do not travel great distances to

do their retail shopping and would be willing to switch among
department stores only within their metropolitan area.

Thus,

metropolitan areas are appropriate geographic markets in which
to assess the impact of the combination of Jordan Marsh with
Filene's and Bloomingdale's .
31.

One relevant geographic market in which to assess the

impact of the combination of Jordan Marsh with Filene's and
Bloomingdale's is the Boston CMSA.
32.

Another relevant geographic area in which to examine

the combination of Jordan Marsh with Filene's is the Hyannis
MSA.
33.

Another relevant area in which to examine the

combination of Jordan Marsh with Filene's is the Portland MSA.
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34.

Another relevant area in which to examine the

combination of Jordan Marsh with Filene's is the Manchester MSA.
35.

Another relevant area in which to examine the

combination of Jordan Marsh with Filene's is the Portsmouth MSA.
36.

The relevant geographic market in which to assess the

impact of a combination of Jordan Marsh with Filene's on the
sale or lease of anchor tenant mall space is the United States.
VIII.
A.
37.

MARKET CONCENTRATION

Department Stores

The department store markets in the Boston CMSA, the

Hyannis MSA, the Portland MSA, the Manchester MSA and the
Portsmouth MSA are highly concentrated.

Market concentration

may be measured by the Herfindahl-Hirschman Index ("HHI").
38.

The following chart reflects the approximate HHI

measurement of the department store market in the Boston CMSA,
based upon 1986 sales data and estimates:

HHI

47.6

2263

tn
00

Jordan Marsh
(Allied - 11 stores)
395.5
Filene's-Bloomingdale1s
(Federated - 10 stores)
320.1
Lord & Taylor 1s
(May - 3 stores)
61.3
Neiman-Marcus
(General Cinema - 1 store)
30.1
Sak's (Batus - 1 store)
24.3

Market
Share (%)

CO

Store

1986
Sales
($ Million)

1483

7.4

54

3.6
2.9

13
9

Pre-Acquisition HHI
Change in HHI
Post-Acquisition HHI

3822
3664
7486
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The concentration level that would result if Campeau was
allowed to take control of Federated violates the horizontal
merger guidelines of both the United States Department of
Justice (a copy of which is attached hereto as Exhibit A) and
the National Association of Attorneys General (a copy of which
is attached hereto as Exhibit B).
39.

In the Hyannis MSA, Filene's and Jordan Marsh are the

only competitors in the department store market.

In 1986,

Jordan Marsh had revenues of approximately $20.2 million at its
department store in the Hyannis MSA, while Filene's had
approximate revenues of $18.0 million at its Hyannis department
store.

The combination of the two stores under common

ownership would create an unlawful monopoly in the conventional
department store market in the Hyannis MSA.
40.

The following chart reflects the approximate HHI

measurement of the department store market in the Portland MSA,
based upon 1986 sales data and estimates:

Store
Jordan Marsh
(Allied - 1 store)
Porteous, Mitchel1, Braun
(2 stores)
Filene1s
(Federated - 1 store)

1986
Sales
($ Million)

Market
Share (%)

HHI

24.4

46.7

2185

15.7

30.1

905

12.1

23.2

537

Pre-Merger HHI
3627
Change In HHI
2167
Post Acquisition HHI 5794
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The concentration level that would result if Campeau was
allowed to take control of Federated violates the horizontal
merger guidelines of both the United States Department of
Justice and the National Association of Attorneys General.
41.

The department store markets in the Manchester MSA and

the Portsmouth MSA are highly concentrated.

The concentration

level that would result if Campeau was allowed to take control
of Federated violates the horizontal merger guidelines of both
the United States Department of Justice and the National
Association of Attorneys General.
42.

Barriers to entry in the department store product

market are substantial for a number of reasons, including a
limited number of possible sites for new department stores, the
need to develop multi-store sites in order to successfully
enter the department store business in any region, and the
difficulty in establishing reputation, awareness and loyalty
among consumers.
B.
43.

Retail Sales of Men's and Women's Apparel,
Accessories and Cosmetics.

Filene's, Bloomingdale1s , Filene's Basement, Jordan

Marsh, Ann Taylor and Brooks Brothers all compete in the market
for retail sale of moderate and high quality men's and women's
apparel, accessories and cosmetics in the Boston CMSA.
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44.

Filene's and Jordan Marsh both compete in the market

for retail sales of moderate and high quality men's and women's
apparel, accessories and cosmetics in the Hyannis MSA.
45.

Filene's and Jordan Marsh both compete in the market

for retail sales of moderate and high quality men's and women's
apparel, accessories and cosmetics in the Portland MSA.
46.

Filene's and Jordan Marsh both compete in the market

for retail sales of moderate and high quality men's and women's
apparel, accessories and cosmetics in the Manchester MSA.
47.

Filene's and Jordan Marsh both compete in the market

for retail sales of moderate and high quality men's and women's
apparel, accessories and cosmetics in the Portsmouth MSA.
48.

The market for certain categories of moderate and high

quality merchandise including women's dresses, raincoats,
slacks, skirts and sweaters; men's dress shirts, sweaters and
slacks; accessories; and cosmetics within the Boston CMSA, the
Hyannis MSA, the Portland MSA, the Manchester MSA and the
Portsmouth MSA are highly concentrated.
49.

The concentration levels that would result from

Campeau's acquisition of Federated with respect to the market
for these categories of moderate and high quality merchandise
would violate both the merger guidelines of the United States
Department of Justice and the National Association of Attorneys
General.
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50.

The market for certain categories of merchandise sold

by all sellers (regardless of quality), including cosmetics,
intimate apparel and accessories are highly concentrated within
the Boston CMSA, the Hyannis MSA, the Portland MSA, the
Manchester MSA and the Portsmouth MSA,
51.

The concentration levels in the market for certain

lines of merchandise by all sellers of that merchandise which
would result from Campeau's acquisition of Federated violates
the merger guidelines of both the United States Department of
Justice and the National Association of Attorneys General,
C.
52.

Sale or Lease of Anchor Tenant Mall Space

There are 9 regional malls in Massachusetts, 6 of

which are located in the Boston CMSA and one in the Hyannis
MSA.

There is one regional mall located in the Portland MSA,

one in the Manchester MSA and one in the Portsmouth MSA.
Department stores are anchor tenants in all of these regional
malls.

Filene's and Jordan Marsh are both anchor tenants in

six of the regional malls in Massachusetts, 4 of the 6 regional
malls in the Boston CMSA, the one regional mall in the Hyannis
MSA, the one regional mall in the Portland MSA, and one
regional mall in the Manchester MSA and the one regional mall
in the Portsmouth MSA.
53.

Besides Federated and Allied, only a small number of

department store chains could effectively bid for anchor store
space at regional malls in the Boston CMSA, the Hyannis MSA,
the Portland MSA, the Manchester MSA and the Portsmouth MSA.
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The markets for the sale or lease of anchor tenant spaces in
regional malls in the Boston CMSA, the Hyannis MSA, the
Portland MSA, the Manchester MSA and the Portsmouth MSA are
highly concentrated.

The acquisition of Federated by Campeau

would significantly increase the level of concentration in
these markets.
IX.
54.

THE ACQUISITION AND ITS EFFECTS

On January 25, 1988, Defendant Campeau, through its

wholly-owned subsidiary CRTF, commenced a tender offer to
purchase any and all shares of Federated's common stock for
$47.00 per share, net to seller (the "Tender Offer").

The

Tender Offer was subsequently amended to $75 per share for 80%
of the shares tendered and $44 per share for the remaining
20%.

The tender offer expires on March 15, 1988.

As of

March 15, 1988, Campeau may acquire as much as 80% of the
outstanding shares of Federated and may take control of the
day-to-day operations of Federated.
55.

On January 25, 1988, Defendant Campeau filed with the

United States Department of Justice and the Federal Trade
Commission a pre-merger notification form in which Defendant
Campeau stated its intention to acquire up to 100% of the
outstanding voting securities of Federated.

Under the

applicable rules of the Hart-Scott-Rodino Antitrust Improvement
Act of 1976, 15 U.S.C. § 18A, as amended, the waiting period
for consummation of the reported transaction expired on
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February 9, 1988, without any antitrust enforcement action
having been taken by either the Federal Trade Commission or the
United States Department of Justice,
56.

The proposed acquisition by Campeau of Federated will

substantially lessen competition and tend to create a monopoly
in the Boston CMSA, the Hyannis MSA, the Portland MSA, the
Manchester MSA and the Portsmouth MSA by:
(a)

Eliminating actual competition between Federated and
Allied in three relevant lines of commerce, namely:
(i)

retail sales of department store goods and
services;

(ii)

the retail sale of certain lines of merchandise;
and

(iii) the sale, purchase, provision and lease of
anchor store space in regional malls.
(b)

Substantially increasing concentration in the above
lines of commerce;

(c)

Facilitating the possibility of collusion among the
remaining competitors; and

(d)

Increasing barriers to entry,

57.

The acquisition is likely to increase the prices and

decrease the quality of the goods and services sold by
department stores in the lines of commerce described above,
58.

If not preliminarily and permanently enjoined, the

acquisition by Campeau of Federated will cause the economy of
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Massachusetts, Maine and New Hamsphire and of natural persons
residing in Massachusetts, Maine and New Hampshire irreparable
injury.
X.
59.

VIOLATIONS ALLEGED

Campeau1s acquisition of Federated will substantially

lessen competition or tend to create a monopoly in the market
for department stores in the Boston CMSA, the Hyannis MSA, the
Portland MSA, the Manchester MSA and the Portsmouth MSA in
violation of Section 7 of the Clayton Act,
60.

Campeau's acquisition of Federated will substantially

lessen competition or tend to create a monopoly in the market
for retail sales of certain lines of merchandise in the Boston
CMSA, the Hyannis MSA, the Portland MSA, the Manchester MSA and
the Portsmouth MSA in violation of Section 7 of the Clayton Act.
61.

Campeau's acquisition of Federated will substantially

lessen competition or tend to create a monopoly in the market
for the sale or lease of anchor tenant space in regional malls
in the Boston CMSA, the Hyannis MSA, the Portland MSA, the
Manchester MSA and the Portsmouth MSA in violation of Section 7
of the Clayton Act.
62.

Campeau's acquisition of Federated is an unreasonable

restraint of trade and an unlawful attempt to monopolize the
department store markets in the Boston CMSA and the Hyannis MSA
in violation of Mass. Gen. Laws. c. 93 §
§ 2.

4 and 5 and c. 93A
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63.

Campeau's acquisition of Federated is an unreasonable

restraint of trade and unlawful attempt to monopolize the
market for the retail sale of certain lines of merchandise in
the Boston CMSA in violation of Mass, Gen. Laws c. 93 § 4 and
5, and c. 93A § 2.
64.

Campeau's acquisition of Federated is an unreasonable

restraint of trade and an unlawful attempt to monopolize the
market for the sale or lease of anchor tenant space in regional
shopping malls in the Boston CMSA and Hyannis MSA in violation
of Mass. Gen. Laws c. 93 §§ 4 and 5, and c. 93A § 2.
65.

Campeau's acquisition of Federated will substantially

lessen competition or tend to create a monopoly in the market
for department stores in the Portland MSA in violation of
§ 1102—A of the Maine antitrust law, 10 M.R.S.A. § 1102-A.
66.

Campeau's acquisition of Federated will substantially

lessen competition or tend to create a monopoly in the market
for retail sales of certain lines of merchandise in the
Portland MSA in violation of § 1102-A of the Maine antitrust
law, 10 M.R.S.A. § 1102-A.
67.

Campeau’s acquisition of Federated will substantially

lessen competition or tend to create a monopoly in the market
for the sale or lease of anchor tenant space in regional malls
in the Portland MSA in violation of § 1102-A of the Maine
antitrust laws, 10 M.R.S.A. § 1102-A.
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68.

Campeau's acquisition of Federated will substantially

lessen competition or tend to create a monopoly in the market
for department stores in the Manchester MSA and the Portsmouth
MSA in violation of Sections 2(1) and 3 of the New Hampshire
Combinations and Monopolies Act, N.H.R.S.A. c. 356, §§ 2(1) and
3.
69.

Campeau's acquisition of Federated will substantially

lessen competition or tend to create a monopoly in the market
for retail sales of certain lines of merchandise in the
Manchester MSA and the Portsmouth MSA in violation of Sections
2(1) of the New Hampshire Combinations and Monopolies Act,
N.H.R.S.A. c. 356, §§ 2(1) and 3.
70.

Campeau's acquisition of Federated will substantially

lessen competition or tend to create a monopoly in the market
for the sale or lease of anchor tenant space in regional malls
in the Manchester MSA and the Portsmouth MSA in violation of
Sections 2(1) and 3 of the New Hampshire Combinations and
Monopolies Act, N.H.R.S.A. c. 356, §§ 2(1) and 3.
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs Commonwealth of Massachusetts, State
of Maine and State of New Hampshire demand judgment against
Defendants Campeau, CRTF and Allied as follows:
(a)

Adjudging the proposed acquisition of Federated's

Filene's division and Filene's Basement division by Campeau,
CRTF, or Allied, or their subsidiaries and affiliates to be a
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violation of Section 7 of the Clayton Act, Sections 4 and 5 of
the Massachusetts Antitrust Act, Section 2 of the Massachusetts
Consumer Protection Act, § 1102-A of the Maine Antitrust Law
and Sections 2(1) and 3 of the New Hampshire Combinations and
Monopolies Act.
(b)

Preliminary enjoining (until the relief in

subparagraph (c) is granted) Defendants from acquiring or
exercising ownership or control of the Filene's division and
the Filene's Basement division of Federated unless Defendants
operate the Jordan Marsh division as an entirely separate and
distinct entity from the Filene's division and the Filene's
Basement division;
(c)

Ordering Defendants to divest its interest in the

Filene's division and the Filene's Basement division in a
manner and to a purchaser approved by this Court;
(d)

Awarding Plaintiffs' reasonable attorney's fees and

the costs of this action; and
(e)

Granting Plaintiffs such other and further relief as

the Court may deem just and proper.
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Respectfully submitted,
COMMONWEALTH OF MASSACHUSETTS
JAMES M. SHANNON
ATTORNEY GENERAL

DATED :
DOROTHY ANDERSON
Jesse Markham
Milton Marquis
Kimberly Davis
Assistant Attorneys General
Antitrust Division
One Ashburton Place
Boston, Massachusetts 02108
(617) 727-5575
STATE OF MAINE
JAMES E. TIERNEY
ATTORNEY GENERAL

DATED :
STEPHEN L . WESSLER
Deputy Attorney General
Chief, Consumer & Antitrust Division
State House Station 6
Augusta, Maine 04333
(207) 289-3661

DATED :
FRANCIS ACKERMAN
Assistant Attorney General
State House Station #6
Augusta, Maine 04333
(207) 289-3661
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STATE OF NEW HAMPSHIRE
STEPHEN E, MERRILL
ATTORNEY GENERAL

DATED:

____________________________
AMY L. IGNATIUS
Senior Assistant Attorney General
Consumer Protection and Antitrust Bureau
State House Annex
Concord, New Hampshire 03301
(603) 271-3641

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MASSACHUSETTS

COMMONWEALTH OF MASSACHUSETTS,
STATE OF MAINE, and STATE OF
NEW HAMPSHIRE
Plaintiffs
v.
CAMPEAU CORPORATION, CRTF CORPORATION
and ALLIED STORES CORPORATION,
Defendants

)
)
)
)
)
)
)
)
)
)
)
)

Civil Action No.

1c Xo
;0

sa

FINAL JUDGMENT
WHEREAS, Plaintiffs Commonwealth of Massachusetts, State of
Mairje, and State of New Hampshire having filed their Complaint
on r<ai"eC

, 1988, and Plaintiffs and Defendants, by their

respective attorneys, having consented to the entry of this
Final Judgment without trial or adjudication of any issue of
fact or law herein and without this Final Judgment constituting
any evidence against or an admission by any party with respect
to any such issues; and
WHEREAS, the Defendants have agreed to be bound by the
provisions of this Final Judgment pending its approval by the
Court; and
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WHEREAS, prompt and certain divestiture is the essence of
this agreement and the Defendants have represented to the
Plaintiffs that the divestiture required below can and will be
made and that Defendants will later raise no claims of hardship
or difficulty as grounds for asking the Court to modify any of
the divestiture provisions contained below;
NOW, THEREFORE, before the taking of any testimony and
without trial or adjudication of any issue of fact of law
herein, and upon consent of the parties hereto, it is hereby
ORDERED, ADJUDGED and DECREED as follows:
I.

Jurisdiction

This Court has jurisdiction of the subject matter of this
action and of each of the parties hereto.

The Complaint states

a claim upon which relief may be granted against Defendants
under Section 7 of the Clayton, 15 U.S.C. § 18, Sections 4 and
5 of the Massachusetts Antitrust Act, Mass. Gen. Laws, c. 93
§§ 4 and 5, Section 2 of the Massachusetts Consumer Protection
Act, M.G.L. c. 93A § 2, Section 1102-A of the Maine Antitrust
Law, 10 M.R.S.A. § 1102-A, and Chapter 356 of the New Hampshire
Combinations and Monopolies Act, N.H.R.S.A. c. 356.
II. Definitions
As used in this Final Judgment
A.

"Defendants” means Campeau Corporation, CRTF

Corporation and Allied Stores Corporation.
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B.

"Filene's Department Store Division" means the retail

store operations of Federated Department Stores, Inc. operated
under the name Filene's, wherever located, including the retaii
store facilities and any other assets primarily used in such
operations.
C.

"Filene's Basement Division" means the retail store

operations of Federated Department Stores, Inc. operated under
the name Filene's Basement, wherever located, including the
retail sto~e facilities and any other assets primarily used in
such operations.
D.

"Filene's Divisions" shall mean the Filene's

Department Store Division and the Filene's Basement Division.
E.

"May" shall mean The May Department
III.

A.

Stores Company.

Application of Final Judgment

The provisions of this Final Judgment shall apply to

the Defendants, their successors and assigns and to all other
persons in active concert or participation with any of them who
shall have received actual notice of this Final Judgment by
personal service or otherwise.
B.

Nothing herein contained shall suggest that any

portion of this Final Judgment is or has been created for the
benefit of any third party and nothing herein shall be
construed to provide any rights to any third party.
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IV. Divestiture
A.

Defendants are hereby ordered and directed to divest

all of their direct and indirect ownership in and control over
the Filene's Basement Division within 320 days of the date of
the filing of this Final Judgment.

Plaintiffs hereby consent

to the proposed sale of the Filene's Department Store Division
to May (or a subsidiary thereof) pursuant to the letter of
agreement between Campeau Corporation, CRTF Corporation and May
dated March 4, 1988 (the "May Contract") and, as long as May is
attempting in good faith and as promptly as practicable to
perform the May Contract, any trustee appointed pursuant to
Part V shall be instructed to perform the May Contract in
accordance with its terms notwithstanding anything to the
contrary in Parts V or VI unless the Court, on motion made by
Plaintiffs, shall determine that the May Contract has not been
consummated at the time of the trustee's appointment for
reasons that are within the control of May; and, if the Court
shall so determine, the trustee shall not be instructed to
perform the May Contract.
B.

Divestiture of the Filene's Basement Division shall be

accomplished in such a way as to reasonably satisfy Plaintiffs
that, as of the time of divestiture, the Filene's Basement
Division can be operated by the purchaser as a viable, ongoing
business engaged in the operation of Filene's Basement Stores,
unless Plaintiffs otherwise consent.
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C.

Prior to the completion of the divestiture, Defendants

shall take all steps necessary to maintain the Filene's
Basement Division as an entirely identifiable and separate
competitor in the geographic areas in which it is located, and
as a unit which is viable and saleable as an ongoing retail
business, including, but not limited to, the following:
1.

Defendants shall keep the Filene's Basement

Division intact and separate from Defendants' other assets
and operations and shall refrain from interfering with or
participating in the management or internal affairs of the
Filene's Basement Division.
2.

Defendants shall not discharge any managerial

employee of the Filene's Basement Division except for good
cause shown with approval of Plaintiffs, other than in the
usual, regular and ordinary course of business.
3.

Defendants shall not cause any managerial person

to be employed by the Filene's Basement Division except
with approval of Plaintiffs, other than in the usual,
regular and ordinary course of business.
4.

Defendants shall refrain from attempting to

influence or interfere with the independent judgment of
management of the Filene’s Basement Division in any manner
so as to adversely affect, directly or indirectly, the
competitive position of the Filene’s Basement Division
vis-a-vis Allied Stores Corporation.
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5.

Defendants shall refrain from selling, leasing or

otherwise encumbering any securities or assets of the
Filene's Basement Division or causing the Filene's Basement
Division to incur additional indebtedness, or loan money
to, sell any capital assets to, comingle assets with the
assets of, or pledge any assets as collateral for the
indebtedness of Defendants other than the division of
assets pursuant to the May Contract which shall be done in
a commercially reasonable manner or without prior approval
of Plaintiffs, other than in the usual, regular and
ordinary course of business.

Nothing contained herein

shall preclude Defendants from maintaining the current cash
management procedures of Federated Department Stores, Inc.
and the Filene's Basement Division or from granting liens
on the asssts of the Filene's Basement Division (which
liens shall provide that the Filene's Basement Division
shall be sold pursuant to the terms of this Final Judgment
and, upon such sale and the receipt of the proceeds
therefrom, such liens shall be released).
6.

Defendants shall not change the business name,

adopt or effect any plan of liquidation or dissolution,
adopt or effect any plan of merger, reorganization or
consolidation for the sale of any of the assets of the
Filene's Basement Division, other than in the usual,
regular and ordinary course of business.

7

7.

Defendants shall use their best efforts to

preserve and protect the assets and competitive position of
the Filene's Basement Division.
8.

Defendants shall refrain from using the Filene's

Basement Division's names or trademarks, of identifying the
relationship between Defendants or Jordan Marsh-New England
and the Filene's Basement Division in any advertising,
sales or promotions 1 activities relating to the business of
Jordan Marsh-New England or the Filene's Basement Division.
9.

Defendants shall refrain from transferring any

information or exchanging any materials, of whatever
nature, directly or indirectly, including trade secrets,
price lists, or other confidential competively sensitive
information, between Jordan Marsh-New England and the
Filene's Basement Division.
D.

Divestiture shall be made to a purchaser for whom it

shall be demonstrated to the Plaintiffs' reasonable
satisfaction that (i) the purchase is for the purpose of
competing effectively in the operation of department stores and
other retail stores, and (ii) the purchaser have the
managerial, operational and financial capability to compete
effectively in the department store and other retail store
industry.

Nothing in this Final Judgment shall preclude

Plaintiffs from approving a divestiture by means of a
"spin-off," "leveraged buyout," or public offering.
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E.

In accomplishing the divestiture ordered by this Final

Judgment/ Defendants shall notify any person making an inquiry
regarding the possible purchase of the Filene's Basement
Division that the sale is being made pursuant to this Final
Judgment and provide such person with a copy of the this Final
Judgment.

Defendants shall also furnish to all bonafide

prospective purchasers who so request/ subject to the customary
confidentiality assurances/ all pertinent information regarding
the Filene's Basement Division.

Defendants shall permit such

prospective purchasers to make such reasonable inspection of
the facilities of the Filene's Basement Division and all the
financial, operational or other documents and information as
may be relevant to the sale of the Filene's Basement Division.
Defendants shall permit such prospective purchasers to have
reasonable access to management personnel of the Filene's
Basement Division.
F.

Defendants agree to take all reasonable steps to

accomplish the divestiture, in as prompt and timely as manner
as possible.
G.

At the earlier of either 180 days from the acquisition

by Defendants of control of Federated Department Stores, Inc.
or the termination of the agreement between Campeau Corporation
and the May Department Stores Company, which agreement is
described in paragraph A above, the provisions of this Article
IV shall then apply to the Filene's Department Store Division,
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mutatis mutandis.

Notwithstanding the above, the provisions of

paragraph IV C shall apply to the Filene's Department Store
Division from the date of filing of this Final Judgment.
V . Appointment of Trustee
A.

If Defendants have not accomplished the full

divestiture required by Section IV of this Final Judgment by
320 days from the date of filing of this Final Judgment, the
Court shall, upon application of Plaintiffs, appoint a trustee
to effect the remaining divestiture.

After the trustee's

appointment becomes effective, only the trustee, and not
Defendants, shall have the right to sell the Filene's
Divisions.

The trustee shall be a business broker or a member

of the investment banking community with experience and
expertise in acquisitions and divestitures, and the parties
shall in good faith exercise their best efforts to agree upon
the person to be proposed as trustee.

The trustee shall have

the power and authority to accomplish the divestiture at such
price and on such terms as are then obtainable upon a
reasonable effort by the trustee, to a purchaser acceptable to
Plaintiffs, subject to the provisions of Section VI of this
Final Judgment.

The trustee shall have such other powers as

the Court deems appropriate.

Defendants shall use all

reasonable efforts to assist the trustee in accomplishing the
required divestiture.

Defendants shall not object to a sale by

the trustee on any grounds other than malfeasance.

Any such
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objection by the Defendants must be conveyed in writing to the
Plaintiffs and the trustee within fifteen (15) days after the
trustee has notified the Defendants of the proposed sale.
B.

If Defendants have not divested all of their ownership

interest in the Filene’s Divisions by 260 days from the date of
the filing of the Final Judgment, Defendants shall notify
Plaintiffs of that fact.

If Defendants still have not divested

all of their ownership interest in the Filene's Divisions
within ten (10) days thereafter, the Plaintiffs shall provide
Defendants with written notice of the names and qualifications
of not more than two (2) nominees for the position of trustee
for the required divestiture.

Defendants will notify

Plaintiffs within ten (10) days thereafter whether either or
both of such nominees are acceptable.

If either or both of

such nominees are acceptable to Defendants, Plaintiffs shall
notify the Court of the person or persons upon whom the parties
have agreed and the Court shall appoint one of the nominees as
the trustee.

If neither of such nominees is acceptable to

Defendants, Defendants shall furnish to the Plaintiffs, within
ten (10) days after the Plaintiffs provide the names of its
nominees, written notice of the names and qualifications of not
more than two (2) nominees for the position of trustee for the
required divestiture.

Plaintiffs shall furnish the Court the

names and qualifications of its proposed nominees and the names
and qualifications of the nominees proposed by the Defendants.
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The Court may hear the parties as to the qualifications of the
nominees and shall appoint one of the nominees as the trustee.
Such appointment shall become effective 320 days from the date
of filing of this Final Judgment or as soon thereafter as the
Court appoints the trustee.
C.

The trustee shall serve at the cost and expense of

Defendants, on such terms and conditions as the Court may
prescribe, and shall account for all monies derived from a sale
of the Filene's Divisions and all costs and expenses so
incurred. After approval by the Court of the trustee's
accounting, including fees and expenses for its services, all
remaining monies shall be paid to Defendants and the trust
shall be terminated.

The compensation of such trustee shall be

based on a fee arrangement providing the trustee with an
incentive to accomplish the required divestiture as promptly as
practicable at the best price and terms reasonably obtainable.
D.

The trustee shall have full and complete access to the

personnel, books, records and facilitates of the Defendants
relevant to the business or asssts to be divested, and the
Defendants shall develop such financial or other information
relevant to the business or assets to be divested as the
trustee may request.

Defendants shall take no action to

interfere with or impede the trustee's accomplishment of the
divestiture.
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E.

After his appointment, the trustee shall file monthly-

reports with the Plaintiffs and Defendants setting forth the
trustee’s efforts to accomplish divestiture as contemplated
under this Final Judgment.

The reports shall include, but not

be limited to, the name, address and telephone number of each
person who was contacted, or who offered or expressed an
interest or desire to acquire any ownership interest in the
Filene's Divisions, together with full details of such contact
or interest.

If the trustee has not accomplished such

divestiture within one hundred and eighty (180) days after the
trustee's appointment, the trustee shall thereupon promptly
file with the Court a report setting forth (1) the trustee's
efforts to accomplish the required divestiture, (2) the
reasons, in the trustee's judgment, why the required
divestiture has not been accomplished, and (3) the trustee's
recommendations.

The trustee shall at the same time furnish

such report to Plaintiffs and Defendants, who shall each have
the right to be heard and to make additional recommendations
consistent with the purpose of the trust.

The Court shall

thereafter enter such orders as it shall deem appropriate in
order to carry out the purpose of the trust, which shall, if
necessary, include extending the term of the trust and the term
of the trustee's appointment.
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V I . Approval of Divestiture
At least thirty (30) days prior to the scheduled closing
date of any proposed divestiture (other than the proposed sale
of the Filene's Department Store Division to The May Department
Stores Company) pursuant to Section IV or V of this Final
Judgment, Defendants or the trustee, whichever is then
responsible for effecting the divestiture required by this
Final Judgment, shall notify the Plaintiffs of the proposed
divestiture.

The notice shall set forth the details of the

proposed transaction and for each person not previously
identified who offered or expressed an interest or desire to
acquire any ownership interest in the Filene's Divisions, the
name, address, and telephone number of that person together
with full details of that person's interest or desire to
acquire such ownership interest.

Within fifteen (15) days

after receipt of notice of the proposed divestiture, Plaintiffs
may request from the Defendants and the proposed purchaser
additional information concerning the proposed divestiture.
Defendants and the proposed purchaser shall furnish the
additional information requested from them within fifteen (15)
days of the receipt of the request, unless Plaintiffs shall
agree to extend the time.

Until Plaintiffs certify in writing

that they are satisfied that Defendants and the proposed
purchaser have provided the additional information requested
from them, the divestiture shall not be consummated.

Within
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thirty (30) days after receipt of the notice or within fifteen
(15) days after receipt of the additional information from
Defendants and the proposed purchaser, whichever is later,
unless Defendants shall agree to extend the time, Plaintiffs
shall notify Defendants and the trustee, if there is one, in
writing, if Plaintiffs object to the proposed divestiture.

If

Plaintiffs fail to object within the period specified, or if
Plaintiffs notify Defendants and the trustee, if there is one,
in writing, that Plaintiffs do not object, the divestiture may
be consummated, subject only to Defendants’ right to object to
the sale under Section V.A.

Upon objection by Plaintiffs, a

divestiture proposed under Section IV shall not be consummated,
unless approved by the Court on the grounds that Plaintiffs’
objection is unreasonable.

Upon objection by Plaintiffs, a

divestiture proposed under Section V shall not be consummated
unless approved by the Court.

Upon objection by Defendants

under Section V.A., the proposed divestiture shall not be
consummated unless approved by the Court.
VII.

Financing of Divestiture

Defendants shall not finance all or any part of the
purchase of the Filene's Divisions pursuant to the divestiture
required by Section IV or V of this Final Judgment without
Plaintiffs' permission, which shall not be unreasonably withheld.
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VIII .

Reporting by Defendants

Thirty (30) days from the date of filing of the Complaint
in this civil action and every thirty (30) days thereafter
until the divestiture required by Section IV or V has been
completed, Defendants shall submit in writing to Plaintiffs a
verified written report setting forth in detail the fact and
manner of compliance with Section IV or V, as the case may be,
of this Final Judgment.

Each such report of compliance with

Section IV shall include, for each person who, during the
preceding thirty (30) days, made an offer to acquire, expressed
an interest or desire to acquire, entered into negotiations to
acquire, or made an inquiry about acquiring any ownership
interest in the Filene's Divisions, the name, address, and
telephone number of that person and a detailed description of
each contact with that person during that period.

Defendants

shall maintain full records of all efforts made to divest the
Filene's Divisions.
IX.

Investigation by Plaintiffs

For the purpose of determining or securing compliance with
this Final Judgment, and subject to any legally recognized
privilege, from time to time:
A.

Duly authorized representatives of the Plaintiffs

shall, upon written request of the Plaintiffs, or any one of
them, and on reasonable notice to any Defendant made to its
principal offices, be permitted:
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(1)

Access during office hours of that Defendant to
inspect and copy all books, ledgers, accounts,
correspondence, memoranda and other records and
documents in the possession or under the control of
that Defendant, who may have counsel present, relating
to any matters contained in this Final Judgment; and

(2)

Subject to the reasonable convenience of that
Defendant and without restraint or interference from
them, to interview officers, employees and agents of
that Defendant, who may have counsel present,
regarding any such matters.

B.

Upon the written request of any Plaintiff made to any

Defendant's prinicpal office, that Defendant shall submit such
written reports, under oath if requested, with respect to any
of the matters contained in this Final Judgment as may be
requested.
C.

No information or documents obtained by the means

provided in this Section IX shall be divulged by any
representative of the Plaintiffs to any person other than a
duly authorized representative of Plaintiffs, except in the
course of legal proceedings to which the Plaintiffs are a party
(including grand jury proceedings), or for the purpose of
securing compliance with this Final Judgment, or as otherwise
required by law.

17

D.

If at the time information or documents are furnished

by a Defendant to Plaintiffs, such Defendant represents and
identifies in writing the material in any such information or
documents to which a claim of protection may be asserted under
Rule 26(c)(7) of the Federal Rules of Civil Procedure, and said
Defendant marks each pertinent page of such material, "Subject
to claim of protection under Rule 26(c)(7) of the Federal Rules
of Civil Procedure," then ten (10) days notice shall be given
by Plaintiffs to such Defendant prior to divulging such
material in any legal proceedings (other than a grand jury
proceeding).
X.

Retention of Jurisdiction

Jurisdiction is retained by this Court for the purpose of
enabling Plaintiffs and Defendants to this Final Judgment to
apply to this Court at any time for such further orders and
directions as may be necessary or appropriate for the
construction, implementation, or modification of any of the
provisions of this Final Judgment, for the enforcement of
compliance herewith, and for the punishment of any violations
hereof.
XI.
This Final Judgment will expire on the third anniversary of
the completion of the divestiture required herein.
XII.
Entry of this Final Judgment is in the public interest.
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STATE OF MAINE
JAMES E. TIERNEY
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THE STATE OF NEW HAMPSHIRE
Stephen E. Merrill
Attorney General

Dated :

?
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Barbara R. Keshen
Assistant Attorney General
Office of the Attorney General
Criminal Justice Bureau
State House Annex
03301
Concord, New Hampshire
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DATED

3 /tr/ **

CONSENTED TO ON BEHALF
OF DEFENDANTS

ARNOLD P. MESSING, ES<
Csaplar & Bok
One Winthrop Square
Boston, Massachusetts 02110
(617) 357-4400

tOBERT F. MULLEN, ESq V
Cravath, Swaine & Moore
One Chase Manhattan Plaza
New York, N.Y. 10005

SO ORDERED:
DATED:
UNITED STATES DISTRICT JUDGE

